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Disclosure is a critical issue, particularly in personal injury matters.  In pre-court proceedings, the rules relating to disclosure are covered under the Motor Accident Insurance Act 1994 or the Personal Injury Proceedings Act 2002.  Once proceedings have been commenced, these obligations continue.  However, parties must also comply with the Uniform Civil Procedure Rules 1999.

What is a document?
The Acts Interpretation Act 1954, Section 36 provides that a document includes:

· any paper or other material on which there is writing;

· any paper or other material on which there are marks, figures, symbols or perforations having a meaning for a person qualified to interpret them;

· any disc, tape or other article or any material from which sounds, images, writings or messages are capable of being produced or reproduced (with or without the aid of another article or device)
Motor Accident Insurance Act 1994
Section 45 of MAIA relates to a claimant’s duty to cooperate with an insurer. It provides that:

· a claimant must cooperate with the insurer and must provide the insurer with copies of reports and other documentary material (including written statements made by the claimant or by witnesses) in the claimant’s possession about the circumstances of the accident or the claimant’s medical condition or prospects of rehabilitation

· the claimant must give information reasonably requested by the insurer about the circumstances of the accident, the nature of the injuries, the medical treatment and rehabilitation services sought or obtained by the claimant, the claimant’s medical history as relevant to the claim and any other claims for compensation for personal injury

· the claimant must provide such material within 1 month after giving notice of the accident claim

· if the material comes into the claimant’s possession later, within 1 month after they come into the claimant’s possession

· if, after a notice of claim is given to the insurer but before the claim is resolved, the claimant becomes aware of a significant change in the claimant’s medical condition, or in other circumstances relevant to the extent of the claimant’s disabilities or financial loss, the claimant must, within 1 month after becoming aware of the change, inform the insurer 

Section 47 deals with the insurer’s duty to cooperate with the claimant. It states that:

· the insurer must provide the claimant with copies of reports and other documentary material in its possession about the circumstances of the incident or the claimant’s medical condition or prospects of rehabilitation.

· the insurer must, at the claimant’s request, give the claimant the information in its possession, or can be found out from the insured person, about the circumstances of, or the reasons for, the accident

· the insurer must provide the claimant with copies of reports and other materials within 1 month after receiving the notice of claim

· if the material comes into the insurer’s possession later, within 1 month after they come into the insurer’s possession

· the insurer must respond to a claimant’s request for information within 1 month after receiving it.

· if the insurer fails in its duty, it is liable for costs to the claimant resulting from that failure.

Personal Injuries Proceedings Act 2002 

Section 22 of PIPA provides that:

· a claimant must give a respondent copies of the following in the claimant’s possession:

· reports and other documentary material about the incident alleged to have given rise to the personal injury to which the claim relates;

· reports about the claimant’s medical condition or prospects of rehabilitation;

· reports about the claimant’s cognitive, functional or vocational capacity

· a claimant must also provide information reasonably requested by the respondent about any of the following:

· the incident;

· the nature of the personal injury and of any consequent disabilities;

· if applicable, the medical treatment and rehabilitation services the claimant has sought or obtained;

· the claimant’s medical history, as far as it is relevant to the claim, and any other claims for damages for personal injury made by the claimant;

· the claimant’s claim for past and future economic loss;

· any claim known to the claimant for gratuitous services or loss of consortium or servitium consequent on the claimant’s personal injury

· the claimant must provide this information within 1 month after giving notice of a claim or, if the material comes into the claimant’s possession later, within 7 days after they come into the claimant’s possession.

· The claimant must respond to a respondent’s request for further information within 1 month after receiving it.

· If, after a notice of claim is forwarded to a respondent but before the claim is resolved, the claimant becomes aware of a change in the claimant’s medical condition or a change in other circumstances relevant to the assessment of the claimant’s claim, the claimant must inform the respondent of the change within 1 month after becoming aware of the change.

Section 27 of PIPA relates to a respondent’s duty.  It provides that:

· a respondent must give a claimant:

· reports and other documentary material about the incident;

· reports about the claimant’s medical condition or prospects of rehabilitation;

· reports about the claimant’s cognitive, functional or vocational capacity

if in the possession of the respondent and which are directly relevant to a matter in issue in the claim.

· The respondent must give the claimant such material within 1 month after receiving a complying Part 1 Notice

· If such material comes into the respondent’s possession later, within 7 days after it comes into the respondent’s possession.

· if asked by a claimant, the respondent must provide:

· information in the respondent’s possession about the circumstances of, or the reasons for, the incident;

· if the respondent is an insurer, information that can be found out from the insured person for the claim about the circumstances of, or the reasons for, the incident.

· the respondent must respond to such a request from the claimant within 1 month after receiving it.

· if a respondent fails, without proper reason, to fully comply with its duty of disclosure, the respondent is liable for costs to the claimant resulting from the failure.

Section 28 of PIPA relates to the duties of a respondent to a contributor. It provides that:

· a respondent must give a contributor, added by the respondent, copies of the following documents in the respondent’s possession:

· reports and other documentary material about the incident;

· reports about the claimant’s medical condition or prospects of rehabilitation;

· reports about the claimant’s cognitive, functional or vocational capacity;

· reports about the claimant’s personal injury and any consequent disabilities;

· information about the medical treatment and rehabilitation services sought or obtained by the claimant;

· information about the claimant’s medical history, as relevant to the claim and any other claims for damages for personal injury;

· information about the claimant’s claim for past and future economic loss;

· information about any claim known by the respondent for gratuitous services or loss of consortium or servitium

· the respondent must give such documents to the contributor within 1 month after giving a contribution notice.

· If such material comes into the respondent’s possession more than 1 month after giving the contribution notice, within 7 days after it comes into the respondent’s possession.

Section 29  details a contributor’s duty to a respondent. It provides that a contributor must give the respondent who added the contributor copies of reports and other documentary evidence about the incident which are in the contributor’s possession.  This must be done within 1 month after being added as a contributor.  If other reports or documentary evidence comes into the contributor’s possession more than 1 month after being added as a contributor, within 7 days.

Uniform Civil Procedure Rules 1999

Rule 211 establishes a party’s duty of disclosure.  It states that:

· a party to a proceeding has a duty to disclose to each other party each document:

· in the possession or under the control of the first party; and

· directly relevant to an allegation in issue in the pleadings; and

· if there are no pleadings – directly relevant to a matter in issue in the proceedings

· the duty of disclosure continues until the proceeding is decided

· an allegation remains in issue until it is admitted, withdrawn, struck out or otherwise disposed of

Rule 212 relates to documents which are not required to be disclosed.  It states that the duty of disclosure does not apply to a document in relation to which there is a valid claim for privilege, a document relevant only to credit or an additional copy of a document already disclosed.

Rule 223 relates to court orders with respect to disclosure.  It provides that:

· a court may order a party to disclose documents by delivering them to the other party or by producing them for inspection

· a court may order a party to file and serve an affidavit stating that the specified document does not exist or the circumstances in which the document ceased to exist or passed out of the possession or control of the party

· a court may order that delivery, production or inspection of a document be provided, not provided or be deferred
Grounds for non-disclosure 

Section 48 MAIA deals with nondisclosure of certain material.  A claimant or insurer is not obliged to disclose information or material if it is protected by legal professional privilege. 

However, investigative reports, medical reports and reports relevant to the claimant’s rehabilitation must be disclosed even though protected by legal professional privilege but they may be disclosed with passages omitted relating to statements of opinion.

If an insurer has reasonable grounds to suspect a claimant of fraud, the insurer may withhold from disclosure any information or material, including reports which would otherwise be disclosed, to the extent that the disclosure would alert the claimant to the discovery of the grounds of suspicion or could help in the furtherance of fraud.

An insurer must not withhold information or documentary material from disclosure without proper grounds.

Section 30 PIPA relates to nondisclosure of particular material.  It provides that:

· a party is not obliged to disclose information or material if the information is protected by legal professional privilege

· however, investigative reports, medical reports and reports relevant to the claimant’s rehabilitation must be disclosed even though otherwise protected by legal professional privilege but they may be disclosed with the omission of passages consisting of statements of opinion

· if a respondent has reasonable grounds to suspect a claimant of fraud, the respondent may apply, ex parte, to the court for approval to withhold from disclosure information or material which would alert the claimant to the suspicion or could help further the fraud

· if the court gives approval on application, the respondent may withhold the documents from disclosure.

· a respondent must not withhold information or documentary material from disclosure unless the withholding is permitted or the court approves the withholding
Rule 212 UCPR establishes which documents disclosure does not apply to. It provides that the duty of disclosure does not apply to the following documents:

· document to which there is a valid claim to privilege from disclosure;

· document relevant only to credit;

· additional copy of a document already disclosed.

Comparing MAIA, PIPA and UCPR

	
	MAIA
	PIPA
	UCPR

	Claimant must disclose…
	· Reports and other documentary material about the circumstances of the accident, medical condition or prospects of rehabilitation – s.45
	· Reports and other documentary material about the incident, medical condition, prospects of rehabilitation, cognitive/functional/vocational capacity – s.22
	· Each document in its possession or under its control, directly relevant to an allegation in issue in pleadings or directly relevant to a matter in issue in the proceedings – R.211

	
	· Any change in circumstances involving the medical condition, disabilities, financial loss – s.45
	· Any change in circumstances involving medical condition or circumstances relevant to assessment of claim – s.22
	

	Material must be disclosed by claimant within…
	· One month after giving a NOAC;

· One month after new information comes into the claimant’s possession – s.45;

· One month after change in circumstances – s.45
	· One month after giving of claim;

· 7 days after new information comes into claimant’s possession – s.22;

· One month after change in circumstances – s.22
	· Disclosure can be effected by a List of Documents which is to be provided within 28 days after close of pleadings – R.214

	Defendant must disclose…
	· Reports and other documentary material in its possession about the circumstances of the incident, the claimant’s medical condition or prospects of rehabilitation – s.47
	· Reports and other documentary material about the incident, medical condition, prospects of rehabilitation, cognitive/functional/vocational capacity which are directly relevant to a matter in issue
	· Each document in its possession or under its control, directly relevant to an allegation in issue in pleadings or directly relevant to a matter in issue in the proceedings – R.211

	Material must be disclosed by defendant within…
	· One month after receiving NOAC;

· One month after new information comes into its possession – s.47
	· One month after receiving a complying Part 1 Notice;

· Seven days after new information comes into its possession – s.27
	· Disclosure can be effected by a List of Documents which is to be provided within 28 days after close of pleadings – R.214

	Claimant may request…
	· Information in the defendant’s possession, or can be found out from the insured person, about the circumstances of, or reasons for, the accident – s.47
	· Information about the circumstances of, or reasons for, the incident, information that can be found out from the insured person about the circumstances of, or reasons for, the incident – s.27
	

	Material requested by claimant must be disclosed within…
	· One month after request received – s.47
	· One month after request received – s.27
	

	Defendant may request…
	· Information about the circumstances of the accident, nature of injury, medical treatment, rehabilitation, medical history, claims for compensation for personal injury – s.45
	· Details about the incident, nature of personal injury and consequent disabilities, medical treatment, rehabilitation, medical history, claims for damages for personal injury, past and future economic loss, any claim for gratuitous services, loss of consortium or servitium  - s.22
	

	Material requested by defendant must be disclosed within…
	· One month – s.45
	· One month – s.22
	

	Grounds for non-disclosure
	· legal professional privilege – s.48

· investigative reports, medical reports and reports relevant to rehabilitation must be disclosed but may have passages omitted relating to statements of opinion

· if reasonable grounds of fraud – may withhold any information or material which alerts claimant to grounds of suspicion or could help in furtherance of fraud – S.48
	· legal professional privilege – s.30

· investigative reports, medical reports and reports relevant to rehabilitation must be disclosed but may have passages omitted relating to statements of opinion

· if reasonable grounds of fraud – may apply to court for approval to withhold material which would alert claimant to the suspicion or help in furtherance of fraud – s.30
	· privilege

· document relevant only to credit;

· additional copy of document already disclosed

· R.212


Legal professional privilege
Legal professional privilege protects the confidentiality of certain communications made in connection with giving or obtaining legal advice or the provision of legal services, including representation in proceedings in a court.

The privilege belongs to a client, not the lawyer, and can only be waived by the client.  When successfully claimed, it protects the communication from any disclosure to third parties, including courts and investigative bodies.

In 1976, the High Court appeared to have resolved the issue of when a communication is privileged.  By a majority of three to two, the court in Grant v Downs [1976] HCA 63 held that a communication will be privileged if it is created for the sole purpose of obtaining or giving legal advice or assistance or use in legal proceedings.

In his dissenting judgement, Barwick CJ proposed a dominant purpose test instead of a sole purpose.  Although the majority decision was widely criticized, it was applied by all Australian courts.  

However, the decision in Grant was overturned by the High Court in Esso Australia v Commissioner of Taxation  [1999] HCA 67 when the High Court found that the dominant purpose test should be preferred to the sole purpose test as the dominant purpose test strikes a just balance, and suffices to rule out claims of the kind considered in Grant v Downs…and it brings the common law of Australia into conformity with other common law jurisdictions.
The test for whether a communication is privileged focuses on the purpose for which the communication was made, not the information in the communication.

A document or other confidential communication will be protected by legal professional privilege if it has been created for the dominant purpose of obtaining legal advice or preparing for, or conducting, court proceedings.

If the communication was created for more than one purpose, then the person claiming privilege must establish that the dominant purpose was to seek or give legal advice or to conduct litigation.

The matter of legal professional privilege with respect to personal injuries claim was most recently considered by the Court of Appeal in the case of State of Queensland v Allen delivered on 4 November 2011.  
State of Queensland v Allen [2011] QCA 311
The respondent, who at the time of judgement was nine years of age, underwent an operative procedure when he was 16 months old at the Prince Charles Hospital.  The respondent had been born with multiple congenital defects.  After the procedure, he developed a complete heart block while being anaesthetised and ventilated. As a result, he suffered severe brain damage.  The respondent’s litigation guardian, his father Mr Allen, was not present in the treatment room to observe the events that took place and states that he has never been given any formal explanation for the unexpected outcome from the treatment.

Mr Allen sought access to all appropriate documentation from the Prince Charles Hospital so that his solicitors could place a full and accurate factual background of the medical treatment his son had been provided to any expert who might be instructed to give the necessary report supporting the Part 1 Notice of Claim.

In the bundle of documents disclosed by the Hospital, there were documents which had been disclosed “inadvertently” including accounts by the treating doctors which had been brought into existence shortly after the incident and placed on the medical file, rather than the administrative file held separately. This was the first Mr Allen knew that the hospital had conducted an investigation into the adverse outcome.  The solicitors ought other documents mentioned or inferred to exist however the hospital refused on the basis that they were protected from disclosure by legal professional privilege.

By the time the appeal was heard, only three documents were in contention. They included two Minter Ellison file notes relating to a conference with each of two doctors involved in the incident.  The third is a document prepared by one of the doctors involved in the incident was a letter to the Acting Executive Director Medical Services at the hospital and was the doctor’s contemporaneous statement in relation to the matter.

Justice White was of the view that the two file note reports of conferences with the doctors prepared by the solicitor could not be described as “reports” nor investigative reports.  With respect to the document prepared by the doctor, it was noted to be unsigned and undated.  Its immediate purpose was to record what happened and why, as close to the time as possible.  She concluded that such a statement could not be described as a medical report for the purposes of the Act.

Justice Fraser considered that a statement by a witness to an incident alleged to have caused personal injury to the claimant, or a solicitor’s file note, which records that person’s recollection of the circumstances of the incident and the person’s opinion about the incident for use in anticipated litigation, is not, in ordinary parlance, an “investigative report”.  Acceptance of the respondent’s submission to the contrary would result in the widespread abrogation by s30(2) of privilege in witness statements taken by solicitors for use in existing or anticipated litigation or for the purpose of giving confidential legal advice, since every witness statement should be the product of focused and systematic enquiries by solicitors.  

He also noted that communications which attract legal professional privilege may often be in the form of “reports” of a general nature such as a confidential report by an individual with knowledge of the relevant incident to a superior within the organisation which was obtained for the dominant purpose of being put before the solicitor for use on the client’s behalf in anticipated litigation. If reports about an incident constituted “medical reports” merely because the reports were prepared by doctors and concerned a medical incident, the effect of s30(2) would be to subject persons, including doctors, alleged to be liable for medical incidents to more extensive obligations of disclosure than all other potential defendants in personal injury claims.  Such a discriminatory result does not seem to have been a purpose of PIPA.  He held that the term “medical reports” in s30(2) is not intended to comprehend reports about a medical incident which relate to liability. 

Justice Fryberg considered that the file notes were not reports in the ordinary sense of the word.  Further, there was no evidence of the precise circumstances under which they were created and no foundation for inferring that the solicitor who created them was creating a report or carrying out an investigation.  As such, the file notes are not covered by section 30(2).

His Honour went on to say that file notes could be reports however this would be unusual.  Whether in a particular case a file note is a report depend on questions of fact including the history and circumstances in which the note was created, as well as its form. 

In relation to the document prepared by the doctor, he noted that the doctor was told its purpose was “to record events and facts in a contemporaneous manner as this matter may result in a court case some many years into the future” and further statements were required “given the lack of documentation in the medical record”.  He concluded that the document was not an investigative report.

His Honour found it difficult to imagine a case where a statement by a defendant doctor for which he or she would be entitled to legal professional privilege apart from s.30(2) would be characterised as a report.  Consequently, he found that the statement was a medical report within the meaning of s30.

It was ordered that the appellant give the respondent the statement but not the file notes.
Waiver of privilege

In AWB Limited v Honourable Terence Rhoderic Hudson Cole (No 5) [2006] FCA 1234, AWB claimed privilege over legal advice it had obtained from its internal and external lawyers, and over documents it had obtained through its internal investigations. It was accepted that these documents were the subject of legal professional privilege. However, a question arose about whether AWB had waived that privilege.

Young J confirmed that waiver occurs when the party claiming privilege engages in conduct inconsistent with maintaining the confidence that the privilege is designed to protect.

Among other things, Young J found that statements made by AWB executives in the course of the United States and Australian inquiries had given rise to a waiver of privilege and that AWB had made a conscious decision to divulge the gist or substance of its legal advice because it considered that it was in its commercial interests to do so. That conduct was inconsistent with maintaining confidentiality over AWB’s legal advice.

When is litigation “reasonably anticipated”? 
In ACCC v Visy Industries Holdings Pty Ltd (No 2) [2007] FCA 444, the Federal Court considered a claim by the ACCC for legal professional privilege over 216 documents prepared by its officers and the Australian Government Solicitor (AGS) between 17 December 2004 and 16 December 2005. The documents recorded interviews and statements from potential witnesses and internal communications between ACCC officers and/or AGS lawyers.
One issue for determination was the time at which litigation in respect of the alleged contraventions of the TPA became reasonably anticipated by the ACCC. Heerey J found the relevant question to be: “whether at the relevant time legal proceedings in respect of the alleged Amcor-Visy cartel were reasonably anticipated by the ACCC – not whether they were reasonably anticipated by the author of a particular document”.
As to the test of when litigation is reasonably anticipated, Heerey J referred to Goldberg J’s analysis in ACCC v Australian Safeway Stores Pty Ltd (1998) 81 FCR 526 that the concept of anticipated proceedings involves “the notion that there is a reasonable probability or likelihood that such proceedings will be commenced – not that they will be but rather that more probably than not they will be”.
However, Heerey J preferred the somewhat lower test, which was favoured by the weight of authority, that there must be a “real prospect” of litigation as opposed to a mere possibility, but that it does not have to be more likely than not. In any event, His Honour found that the higher standard imposed by the “more likely than not” test had been met in this case.
Heerey J accepted that as at 15 December 2004 the relevant ACCC officers were of the view that litigation was reasonably anticipated. In that regard, a series of interviews with Amcor executives had concluded at that time and litigation was a logical milestone in the ACCC’s dealings with the matter.
The Full Court later dismissed an application by Visy for leave to appeal (Visy Industries Holdings Pty Limited v Australian Competition and Consumer Commission [2007] FCAFC 147), finding, among other things, that Heerey J was correct in concluding that litigation was reasonably anticipated as at and from 15 December 2004, but noting that the formulation of the test in Australia about when litigation will be reasonably anticipated remains unresolved.
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